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1 .  Reinstated ernployees who e lec ted  t o  
r e t i r e  when improperly rernoved from the 
Forest  Service may be reimbursed for  l i f e  
insurance premiums deducted from t h e i r  
annu i t i e s  dilring the period of erroneous 
ret i rement .  However, i n  computing the 
backpay due the employees there  m u s t  be 
deducted premiums for  the same insurance 
coverage appl icable  t o  them a s  employees 
for  the erroneous re t i rement  period. 
T h u s ,  they w i l l  be i n  the  same f inanc ia l  
pos i t ion  they would have been i n  absent 
the improper personnel a c t i o n ,  

2 .  Insurance coverage i s  determined on the 
b a s i s  of the e l e c t i o n  of the employee. 
Administrative e r r o r s  i n  processing forms 
do not a l t e r  the r i g h t s  and l i a b i l i t i e s  
of the employee. Therefore,  when the 
agency reimburses an employee for  backpay 
fo r  a period he was improperly separated 
and  r e t i r e d ,  the computation of h i s  
insurance deductions should be made on 
the bas i s  of t h e  insurance coverage 
a c t u a l l y  e l e c t e d .  

T h i s  a c t ion  concerns whether or  not two employees O E  
the  Forest  Service,  Departnent of Agricul ture ,  who were 
improperly removed and r e t i r e d  and subsequently r e i n s t a t e d ,  
should be reimbursed for  deductions made from t h e i r  annui- 
t i e s  for  l i f e  insurance premiums.;/ 

The employees e l ec t ed  to  r e t i r e  when they were removed 
from the Forest  Service and both e l ec t ed  to  continue 

- '/ The matter was presented as  a request  for  an advance 
dec is ion  b y  a e t t y  ileaver, Aut.horized Cert i fying 
O f f i c e r ,  National Finance Center,  Off ice  of Finance 
and Management, U . S .  Department of Agricul ture ,  New 
Orleans,  Louisiana.  
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coverage q-inder the Federal Employees G r Q u p  L i f e  Insurance 
Program. Premiums were deducted from t h e i r  annu i t i e s .  When 
the enployees were r e i n s t a t e a ,  t h e y  incllided a c l a im for  
reimbdrsement €or t h o  insdrance premiuns i n  t h e i r  claims f o r  
Sackpay. We f i n d  t h a t  the employees should be reimbursed 
for the premiums deduzted from t h e i r  r e t i r eme i t  a n n u i t i ? s ,  
b u t  the appropr ia te  premiums appl icable  t o  them as  employees 
for  the same type O E  coverage m i i s t  be deducted froin t h e i r  
backpay award. 

B AC KG RO rJN D 

M r .  Robert L .  Neal, J r .  and M r .  Douglass F .  Rlsy a r e  
ernpi3,iiees of the Forest  Se rv ice ,  Department of Agricul ture .  
On June 1 4 ,  1 9 8 2 ,  both employees were placed i n  an "absent 
without leave" s t a t i s  and were l a t e r  removed from t h e i r  
pos i t i ons  f o r  faillA.re t o  accept assignments outs ide  of t h e i r  
commiiting a r e a s .  Both employees e lec ted  t o  r e t i r e  a t  t h e  
time o f  removal. They appealed the removal ac t ions  t o  the 
Merit Systems P ra t ec t ion  Boars-3. The Board found t h a t  the 
employees had been improperly rernovrod and ordered the  Forest  
Service t o  r e i n s t a t e  the einpioyees t o  t h e i r  former pos i t i ons  
a s  of  , June  1 4 ,  1 9 8 2 .  

The einployees were under age 6 5  d u r i n g  the period i n  
question and w e r e  e l i g i b l e  for  co?tinued l i f e  insurance 
coverage when they r e t i r e d .  B 3 t h  e lec ted  t o  car ry  the "NO 
Reduztion" o r  non-declining opt ion for  basic  l i f e  i n s u r -  
ance.  I n  addi t ion  Y r .  Neal a l so  e l ec t ed  coverage under 
qpt ions A ,  B ,  and  17. They now c la im they should be  reim- 
bursed for  the  amounts dedgctsd from t h e i r  re t i rement  
annu i t  i e s  for  insurance.  

The al-ithorized c e r t i f y i n g  o f f i c e r ,  however, que;%ions 
whether these c r e d i t s  may be allowed because the employees 
e lec ted  the insurance coverage, were covered by the i n s u r -  
ance d u r i n g  the p e r i o d  of o r c o n m i i s  re t i rement ,  and there-  
fo re  do not appear t9  be due a refund. 

The i ssue  involved is  whether an emplayee who e l e c t s  to 
r e r i r e  a t  t h e  time of an improper reinoval and e l e c t s  t o  have 
prt?rniums f o r  l i f e  insdrance deducted froin h i s  annuity is 
e n t i t l e d  t o  a refund of t h i s  amount upoq h i s  re instatement .  
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L I F E  I N S U R A N C E  PROGRAM 

The s t a t u t o r y  a u t h o r i t y  for  Government l i f e  insurance 
f o r  Federal  emplqyees i s  5 [J .S .C.  5 8701-8716 (1982). Under 
t h i s  a u t h o r i t y  the Off ice  of  Personnel Management i s sues  
r e g u l a t i o n s  which p resz r ibe  the time a t  which and the condi- 
t i o n s  under which an emFloyee is e l i g i b l e  fo r  coverage. 
These r egu la t ions  a r e  found a t  5 C . F . R .  P a r t s  870-873. See 
a l s o  Federal  Personnel Manual (FPM)  Chapter 870, and 
FPM Supplement 870-1. 

A n  employee who r e t i r e s  from an insured p o s i t i o n ,  who 
was insured f o r  the 5 years  immediately preceding r e t i r e -  
ment, who does not convert  t o  an ind iv idua l  po l icy  and who 
r e t i r e s  on an immediate annui ty ,  may cont inue t o  be covered 
by  Federal  l i f e  insurance.  5 U.S.?. 5 8706!b)(l) (1982). 
However, t h e  e l i g i b l e  employee m u s t  m k e  an e l e c t i o n  a t  the 
time of h i s  r e t i r emen t .  The e l e z t i o n  a f € e c t s  the t y p e  of 
insurance coverage he w i l l  have a f t e r  he reaches age 5 5  ( o r  
i f  the  employee i s  over 6 5 ,  i t  w i l l  affe::t the insurance 
coverage he w i l l  have when he r e t i y e s ) .  

Tne employee has th ree  choices  regarding the  coverage 
for  bas ic  insurance he w i l l  have a f t e r  age 55. He may e l e c t  
"75 Per2ent Reduction" ( a f t e r  age f ig ,  b e n e f i t s  a r e  reduced 
monthly b y  2 percent  u n t i l  they a r e  25  percent  of the amount 
of insurance t h a t  would have bee? a r a i l a b l e  a t  r e t i r e m e n t ) .  
5 C . F . R .  5 870.601(~)(2). Empl9,jee; who select the  
" 7 5  Percent 2eduction" pay no premi,ims €or coverage a f t e r  
re t i reme?%.  5 C . F . R .  4 870.501(g). He may e l e c t  
"50 Perzent Redtiction" ( a f t e r  age 6 5  b e n e f i t s  a r e  reduced 
monthly by 1 percent  u n t i l  they a r e  5 0  percent  of the amount 
t h a t  w o u l d  have been a v a i l a b l e  at r e t i r emeq t )  o r  "NO Reduc- 
t i o n "  ( b e n e f i t s  remain the  same aEter  age 6 5 ) .  5 C . F . R .  
S 870.601(:)(3) and (4). For the 50 percent  o r  the  n o  
reduct ion e l e c t i o n s ,  tho r e t i r e e ' s  annui ty  is  reduced by an 
amount based on the  type of e l e c t i o n  made. 5 C . F . R .  
S 8 7 0 . 5 0 1 ( f ) ( 2 )  and ( 3 ) .  

I n  a d d i t i o n ,  employees may e l e z t  t o  cont inue opt iona l  
coverage. op t ion  A p r ~ v l d e s  s tandard l i f e  insurance,  
op t ion  5, a d d i t i o n a l  l i f e  inslirancs i n  mu l t ip l e s  of t h e  
employee's annual b a s i c  pay a t  re t i rement  and  opt ion C pro- 
v ides  inslirance of f a n i l y  melnbers. Payment fo r  op t iona l  
insurance i s  deducted Erom the r e t i r 2 e ' s  annui ty  u n t i l  he 
reaches age 6 5 ,  a t  which time deduct ions cease and coverage 
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is  g r a d u a l l y  r e d u c e d .  5 C . F . R .  S 4  8 7 1 . 4 0 1 ( b ) ,  8 7 1 . 6 0 1 ,  
8 7 2 . 4 0 1 ( b ) ,  8 7 2 . 6 0 1 ( a ) ,  8 7 3 . 4 0 1 ( b )  a n d  8 7 3 . 6 0 1 .  

ANALY S I S  

As is i n d i c a t e d  a b o v e ,  b o t h  e m p l o y e e s  s e l e c t e d  t h e  "NO 
Reduct ion" o p t i o n  a n d  Yr. Neal a l s a  e l e c t e d  o p t i o n a l  
c o v e r a g e .  Appropr i a t e  d e d u i t i o n s  xere  n a d e  from t h e i r  
a n n u i t i e s .  T h e y  a s s e r t  t h a t  s i n c e  t h e y  were b o t h  u n d e r  a g e  
6 5  d l x i r l g  t h e  p e r i o d  i n  q u e s t i o n ,  t h e  a m o u n t s  d e d u c t e d  for 
b a s i c  i n s u r a n c e  p u r c h a s e d  no " c u r r e n t "  i n s u r a n c e ,  t h a t  i s ,  
n o  i n s u r a n c e  fa r  t h e  p e r i o d  oE e r r o n e o u s  re t i remeqt ,  a n d  
t h e y  s h o u l d  be r e i m b u r s e d  f o r  t h e  t o t a l  a m o u n t  t h a t  was 
d e d u c t e d  € o r  t h a t  c o v e r a g e .  I n  a d d i t i o n  i t  i s  a r g u e d  t h a t  
t h e  l a w  w a i v e s  d e d u c t i o n s  f o r  l i f e  i n s u r a n c e  f r o m  b a c k p a y  
a w a r d s .  

F i r s t ,  as to  t h e  waisrer of p r e m i u m s  from b a c k p a y  
a w a r d s ,  t h e  law, 5 Y.S.C. S 8 7 0 6 ( e ) ,  p r o v i d e s  t h a t  i f  t h e  
l i f e  i n s u r a n c e  of a n  e m p l o y e e  s t o p s  because of a s e p a r a t i o n  
w h i c h  is t h e r s a F t e r  found t o  be e r r O n e o c l s ,  t h e  e m p l o y e e  is  
deemed t o  h a v e  been i n s u r e d  for  t h e  p e r i o d  of s e p a r a t i o n .  
T h i s  s e c t i o n  a l s 5  s t a t e s  t h a t  d e d u c t i o n s  for i n s u r a n c e  t h a t  
w o u l d  h a v e  b e e n  made & i r i n g  t h a t  p e r i o d  s h o u l d  n o t  b e  
d e d u c t e d  from a n y  b a c k 2 a y  a w a r d ,  u n l e s s  d e a t 5  or a c c i d e n t a l  
d i s m e l n b e r m e n t  of t h e  e n p i o y s e  occurs d J r i n g  t h a t  p e r i o d .  

S i n c e  t h i s  s t a t u t e  d i r e c t s  w a i v e r  o n l y  i n  C a s g s  w h e r e  
i n s l i r a q c e  h a d  been  s t o p p e d ,  it is n o t  a p p l i c a b l e  t o  t h e  case 
b e f o r e  u s  w h e r e  i n s u r a n c e  c o v e r a g e  was c o n t i n u e d  d c l r i n g  t h e  
p e r i o d  i n v ~ l v e f i .  T h i s  c o n c l u s i o q  i s  s u ~ p o r t e d  b y  t h e  l e g i s -  
l a t i v e  h i s t o r y  q f  t h e  s t a t u t e  w h i c h  i n d i c a t e ;  t h a t  t h e  
pi-lrp'2se of t h e  law was t o  r e m e d y  t h e  s p e c i f i c  problen of 
d e d u . - t i o n  D E  l i f e  i n s J r a n c e  p r<mlums  f r o n  t h e  S a c k p a y  a w a r d s  
of r e i n s t a t e d  e m p l o y e e s  to  p a y  f3 r  i n s u r a n c e  c o v e r a g e  for a 
p e r i o d  w h e n  t h e  i n s u r a r l c e  h a d  b e e n  s t o p p e d ,  t h e  e m p l o y e e  was 
n o t  c o v e r e d ,  a n d  h a d  h e  d i e 3  d u r i n g  t h e  p e r i o d  of s e p a r a -  
t i o n ,  h i s  b e n e f i c i a r i e s  woiild h a v e  r e c e i v e d  no b e n e E i t s . 3  

- 2/ P u b .  L a w  9 2 - 5 2 9 ,  O c t o b e r  2 1 ,  1 9 7 2 ,  85 S t a t .  1 0 5 0 ,  a d d e d  
t h e  p r o ~ r i s i o n s  now c o n t a i n e d  i n  5 U.S.C. 8 7 0 6 i e ) .  T h e  
p u r p o s e  of t h o s e  p r o v i s i o n s  is d i s c u s s e d  i n  S. Rep. 
No. 9 2 - 1 3 0 1 ,  92d  Con3., 2d S e s s . ,  r e p r i n t e d  i n  1 9 7 ?  
d . S .  Code  Gong. and A d .  N e w s ,  4 2 3 2 - 4 2 3 3 ,  a n d  H . R .  Rep.  
N o .  9 2 - 7 2 8 9 ,  92d   con^., 2d S e s s .  
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T h e  e m p l o y e e s  a l s o  a r g u e  t h a t  a l t h o u g h  t h e  l i f e  
i n s u r a n c e  premiums were d e d u c t e d  f r o m  t h e i r  a n n u i t i e s ,  t h e y  
r e c e i v e d  no i m m e d i a t e  or  " c u r r e n t "  b e n e f i t  f r o n  t h e  p a y m e n t s  
made d u r i n g  t h e  per iod  o f  e r r o n e o u s  r e t i r e m e n t  f o r  b a s i c  
c o v e r a g e .  S i n c e  b o t h  r e t i r e d  a t  a n  age u n d e r  65  y e a r s  o l d ,  
h a d  e i t h e r  of t h e m  d i e d  d u r i n g  t h e  p e r i o d  of e r r o n e o u s  
r e t i r ? r n e n t ,  t h e  b e n e f i t s  t h a t  wou ld  h a v e  b e e n  r e c e i v e d  by  
t h e i r  b e n e E i c i a r i e s  u n d e r  t h e  " N O  R e d u c t i o n "  e l e c t i o n  would  
h a v e  b e e n  t h e  same a s  t h e y  wou ld  h a v e  r e c e i v e d  i f  t h e  
e m p l o y e e s  had  se lec ted  t h e  " 7 5  P e r c e n t  R e d u c t i o n "  a n d  
n o t h i n g  had  been d e d u c t e d  f r o m  t h e i r  a n n u i t i e s .  

The  a g e n c y  p o i n t s  o u t  t h a t  t h e  e m p l o y e e s  e lec ted  i n s u r -  
a n c e  a n d  were c o v e r e d  by t h e  i n s c l r a n c e  d u r i n g  t h e  e n t i r e  
per iod.  T h e y  r e c e i v e d  t h e  b e n e f i t  of c o v e r a g e  u n d e r  a non- 
d e c l i n i n g  p l a n  a n d  s h o u l d  t he re fo re  n o t  be re imbursed .  (We 
n o t e  t h a t  r e g a r d i n g  t h e  bas i c  l iEe  i n s u r a n c e ,  t h e  e m p l o y e e s  
would n o t  h a v e  r e c e i v e d  a n y  a d d i t i o n a l  b e n e f i t s  u n d e r  t h e  
"NO R e d u c t i o n "  e l e c t i o n  h a d  t h e y  d i e d  p r i o r  to  r e a c h i n g  a g e  
6 5 ;  h o w e v e r ,  a m o u n t s  p a i d  f o r  o p t i o n s  A ,  B o r  C i n  a d d i t i o n  
to  b a s i c  l i f e  i n s u r a n c e  d i d  p r o v i d e  " c u r r e n t "  a n d  a d d i t i o n a l  
i n s u r a n c e  d u r i n g  t h e  p e r i o d  of e r r o n e o u s  r e t i r e m e n t . )  

S e c t i o n  5596 o f  t i t l e  5 p r o v i d e s  f o r  b a c k p a y  f o r  a n  
e m p l o y e e  a f  E e c t e d  by a n  u n j u s t i f i e d  p e r s o n n e l  a c t i o n .  T h e  
r e g u l a t i o n s  i m p l e m e n t i n g  t h e  s t a t u t e  a r e  f o u n d  i n  5 C.F.R. 
!j 5 5 0 . 8 0 1 ,  e t  3. A r e i n s t a t e d  e m p l o y e e  may r e c e i v e  a n  
a m o u n t  e q u a l t o  a l l  o r  a n y  p a r t  o f  t h e  p a y ,  allowances a n d  
d i f f e r e n t i a l s  w h i c h  h e  wou ld  n o r m a l l y  h a v e  e a r n e d  d u r i n g  t h e  
p e r i o d  i f  t h e  p e r s o n n e l  a c t i o n  had  n o t  occurred,  l e s s  
c e r t a i n  d e d u c t i o n s .  T h e  e m p l o y e e  is deemed t o  h a v e  per-  
formed s e r v i c e  for t h e  a g e n c y  d u r i n g  t h e  e n t i r e  per iod .  I n  
e s s e n c e ,  t o  t h e  e x t e n t  p o s s i b l e ,  t h e  e m p l o y e e  is f i n a n c i a l l y  
"made w h o l e "  t h r o u g h  a n  award of p a y ,  a l l o w a n c e s  a n d  d i f f e r -  
e n t i a l s .  5 C.F .R.  § 550 .805 .  However ,  t h e  e m p l o y e e  may n o t  
be g r a n t e d  more for p a y ,  a l l o w a n c e s  a n d  d i f f e r e n t i a l s  t h a n  
h e  would h a v e  r e c e i v e d  had  t h e  u n j u s t i f i e d  s e p a r a t i o n  n o t  
occurred. 5 C.F.R. s 5 5 0 . 8 0 5 ( b ) .  

I n  t h e  p r e s e n t  case ,  b u t  f o r  t h e  e r r o n e a u s  r e t i r e m e n t  
t h e  e m p l o y e e s  wou ld  n o t  h a v e  b e e n  r e c e i v i n g  a n n u i t i e s  a n d  
t h e y  wou ld  n o t  h a v e  S e e n  p a y i n g  premiums f o r  i n s u r a n c e  a s  
a n n u i t a n t s .  However ,  t h e y  p r e s u m a b l y  w o u l d  h a v e  b e e n  p a y i n g  
for  t h e  i n s u r a n c e  a s  e m p l o y e e s .  
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The backpay award should place the employees i n  the 
same f i n a n c i a l  pos i t i on  they would have been i n  had the 
improper ac t ion  never occurred. Therefore,  i n  computing 
t h e i r  backpay award, they should be refunded premiums w i t h -  
held for  insurance during the erroneous ret i rement  period. 
However, the premiums for  the sane type of insurance charge- 
able  t o  t h e m  as  employees m u s t  be deducted from the backpay 
award. 

Regarding Mr. Neal ' s  case ,  the agency found t h a t  e r r o r s  
had been made i n  the  dediuctions for  op t ions  A and  B of nis 
insurance during the erroneous ret i rement  per iod.  The 
Offrce of Personnel Management neglected to  deduct for  
opt ion A for  a period of months, and fo r  option B ,  deducted 
a t  the  r a t e  for  f i v e  times h i s  annual pay a t  re t i rement  
r a the r  than for  th ree  times h i s  pay as  he se l ec t ed .  The 
agency asks how t h i s  ercoc should b e  d e a l t  w i t h .  

I t  i s  well e s t ab l i shed  t h a t  insurance coverage i s  
determined on the b a s i s  of the e l e c t i o n  of the employee. A n  
e l e c t i o n  or waiver by an employee i f  done i n  accordance w i t h  
the appl icable  law and  r egu la t ions ,  i s  determinat ive of h i s  
r i g h t s  and l i a b i l i t i e s .  Administrative e r r o r s  i n  processing 
forms o r  i n  making deductions do n o t  a l t e r  those r i g h t s  and 
l i a b i l i t i e s .  See 34  Comp. Gen. 2 5 7  ( 1 9 5 4 ) ;  Bernard J .  
Ki l leen ,  B-198207,  January 1 4 ,  1 9 8 1 .  

Since by v i r t u e  of h i s  e l e c t i o n ,  Mr. Neal was covered 
Jnder opt ion A ,  and had he died a t  any time during the 
period of erroneous re t i rement ,  h i s  beneEiciar ies  would have 
been e n t i t l e d  to  the b e n e f i t s  under opt ion A ,  properly 
ca lcu la ted  premiums f o r  option A coverage appl icable  t o  an 
employee should be included I n  the preinidms deducted from 
h i s  backpay award. O f  course,  the f u l l  amount he a c t u a l l y  
paid for  opt ion B while he was erroneously r e t i r e d  should be 
included i n  the amount refunded t o  h i m .  

Accordingly, the amounts c r e d i t a b l e  to  Mr. Neal and 
Mr. Roy fo r  insurance coverage s h o u l d  be calculated a s  
out l ined  i n  t h i s  dec i s ion .  

l e r  General 
of t h e  United S t a t e s  

- 6 -  




